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Avrising out of Order-in-Original: ‘AS PER ORDER Date AS PER ORDER

Issued by: Assistant Commissioner, Central Excise, Div: Gandhinagar, A'bad-ill.
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Name & Address of the Appellant & Respondent

M/s. AS PER ORDER

B fed 39 odiel MY | WY IGHT FRAT § 1 I8 T AR, D U JARAfT e qamg T e
IR B ordiel a1 TN SIS URgd PN o 8|

Any person aggrieved by this Order-In-Appeal may file an appeal or revision

application, as the one may be against such order, to the appropriate authority in the
following way :

ARA ORBR BT GRS AT
Revision application to Government of India :

() = Swred oo AR, 1004 B O affa = gwre T AT ® AR ¥ qdEa 4R B
JU-GIRT T YT RGH B TG YT HEEH R A, IR WK, At Hoerd, rowa for, el
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0 A revision application lies to the Under Secretary, to the Govt. of India, Revision

~ Application Unit Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep

Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944

in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid :

(i) ot @ B E B e ¥ o W S wREm @ R averR @ o eRar § A Bl
UEHTR ¥ R HUSMR # A o Wt g¢ A1 #, a7 el 1ok & oeR ¥ = @8 i s 4 ar
el woerTR # & A1 N wfsar & <M g8 o

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course

of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

@) AR D R 6 W 1 oy # Faifta we ) @1 A @ @i § SuET gee Bel el W
e od B R & Ael ¥ S wRa @ aex [l I A wew # il @)

(b) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

M  afX e & g BT R ARG @ R (@ @ e BY) Fata e wan 9 e

(c) in case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the

Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) =g Swoed gee (erdier) fRammaedl, 2001 & from o @ eiqeia fafafds uu= der
su-g ¥ ) weEt # Y oMW @ R emw IR e § M A @ i qe-eew v
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OlO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under

Major Head of Account.

(2) RRAIGH oTIeT @ WY Wel el Y9 TP o WU 1 S99 A © al Bud 200/
W A @ S SR WET Wer YW UF @ W sarar & al 1000/ P B YT D

SN
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
(1) R S Yod AR, 1944 B NT 35— 9041/ 35-F & afia—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(@) fixor qoaieT § et Wi Al WA g, B SeIed Yod Td Harh]
e =mRieRe @ Ry N e wie 9. 8. IR B, [F, 98 el B

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

() Sfeiad uR=T 2 (1) @ F T TR & arenar 37 i, sfiel & A H W
or, S Seed Yo T4 e srfiei e (Riece) @ afEm & difser,
JEAEETE A all—20, = Aved sUCH BRITSTS, HEM TR, EASETE—380016.

(b)  To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Anmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above. '

(2) Www(ﬁa)ﬁwmﬁ,zoma%amea%amﬁamw—sﬁﬁafﬁa
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 5/0,|:a’<:"§1q‘d~ag$‘ve 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Regis S ~of. ai{ib*p@ ch of any
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nominate public sector bank of the place where the bench of any nommate public sector bank of
the place where the bench of the Trlbunal | is snuated
(3) Hﬁwmﬁﬁ%mmmm%ﬁmwmﬁmmmwm
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

4) Wwa@ﬁuq1g7oawwﬁ%ﬁdm—1$mﬁaﬁﬁmm
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-! item of
the court fee Act, 1975 as amended.

(5) ﬁaﬁ?wﬁﬁﬂmﬁﬁﬁwwmﬁmﬁaﬁraﬁaﬂmﬁmamﬁﬁmm%
S ¥ goop, HaId SWIET YoF U9 Yarx Adiehd ek (i) fom, 1982
ffea &1

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) dhar e, FT 3eurE Yo va daraT srdely witvenor, (dede) & i ardelt & wmwet
FAIT 3UTG Yo HTATAAH, 028y F WY 39 & el e a(FTAT-2) FRARAH 004088 HY
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For an appeal to be filed before the CESTAT, it is mandatory to pre- deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D; -
(i) amount of erroneous Cenvat Credit taken;
iii) amount payable under Rule 6 of the Cenvat Credit Rules.

Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) ,Wmmuﬁrmmﬁmﬂaﬁgwm%;wmmﬁmﬁaamnﬁrmmaﬁ
¥ 10% STeTTar R 3 75T ey gUs Rranieet o) o 5vs ¥ 10% $erare W 7 o e §

(6)(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.”




- Following appeals have been fi
below, against orders-in-
Assistant/Deputy Commissioner, Central Excise, Mehsana Division/Kal

Division (hereinafter referred to a

F No.V2(11)107 1o 1019/Ahd-] -1E/15-16. V2(90)09/Ahd-111/16-17
V2(19)118/Ahd-111/15-16, V2(13)18/Ahd-11116-17, V2(CHA)65, 66/STC -111/15-16

ORDER~1N-APPEAL

original (hereinafter referred to

led by the appellants mentioned at col. No. 2 of the table
“the impugned orders’) pgssed by the
ol Division/Gandhinagar

s “the adjudicating authority’ ). The details of appeals are as

under:
Sr. | Name of OIO No. & Date & Amount j Appeal No Taxable service j
No. | appellant Passed by involved (Rs) involved
1 2 3 4 5 6
01 | Gujarat Ambuja | 48to 20,53,528/- 107/Ahd- C & F, Banking &
Exports Ltd 60/Ref/Cex/APB/2015 111/15-16 Financial , Port &
dated 08.01.2016- Dy. Business Auxiliary
Commissioner, Kalol Dn.
02 | Gujarat Ambuja 61to 7,76,440/- 108/Ahd- C & F, Technical
Exports Lid 67/Ref/Cex/APB/701 5 111/15-16 Testing & Analy51s &
dated 08.01.2016- CHA
Dy.Commissiner, Kalol
Division - -
03 | Gujarat Ambuja 63/Ref/Cex/APB/2015 66,115/- 109/Ahd- C & Fand CHA
Exports Ltd dated 08.01.2016- Dy. 111/15-16
Commissioner, Kalol
Division
04 | Rama Gum 374/Ref/AC/2015-ST 4,90,413/- 18/Ahd- CHA , THC, Storage
Industries (I) Ltd | dated 18.02.2016- Asstt. 11/16-17 & Warehouse ,
(Rama Commissioner, Mehsana Technical Inspection
Industries) Division & certificate and
Testing & analysis
05 | Fine care Bio 15/ST/Ref/DC/15-16 29,287/- 09/Ahd- CHA
systems dated 29.01.2016-Dy. 1/16-17
Commissioner, Kalol
Ddivision
06 | Deepkiran Food 18/ST/Ref/DC/15-16 25,53,798/- | 118/Ahd- CHA , C&F , Storage
Pvt Ltd dated 29.01.2016- Dy. - 11/15-16 & Warehouse ,
Commissioner, Kalol Transport of Goods by
Division Road, Technical
Inspection &
certificate and Testing
& analysis
07 | Petrotech retail 32to 1,42,574/- 65/stc-iii/15- | CHA, Fumigation,
petroleum 34/Ref/Cex/APB/2015 16 ’ Courier
Equipment (1) dated 08.01.2016- '
Pvt Ltd Asstt.Commissioner,
Gandhinagar Dn.
08 | Petrotech retail 21/Ref/Cex/APB/2015 62,056/- 66/ste-iii/15- | CHA, Fumigation,
petroleum dated 08.01.2016- Asstt. 16 Courier
Equipment () Commissioner,
Pvt Ltd Gandhinagar Dn.

These eight appeals are being dealt with together as all of these relate t

o availability of refund

under Not. No. 41/2012-ST dated 29.06.2012, in respect of specified services.

2. Briefly stated, the appellant
No. 41/2012-ST dated 29.6.2012, seeking refund of service tax paid 0}1/111@

has filed above mentioned refund claims unde1 not1ﬁcat1on
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grants 1ebate of service tax paid on specified services, 1eceived and used by expoﬁ:ér of goods,
by way of refunding the service tax so pald subject to certain condltlons The édjudicating
authority, vide the 1mpugned orders has lejected the refund primarily on the glound that the
appellant being a manufacturer- exporter, the ‘place of removal’ was the “port of -export” for
them; and that since these services were rendered upto the ‘place of removal’, refund ought not
to have been allowed in view of Sr. No. 1(a) of notification No. 41/2012-ST dated 29.6.2012,
which states that the taxable services should have been used beyond the ‘place of '/‘:i'emoval’, in

order to qualify for rebate of service tax paid.

3. Being aggrieved, the appellants have filed the instant appeals, infer-alia, stating that the
services utilized by them'were related to export of goods only; that the refund is admissible as
the place of removal is port; that since the notification No. 41/2012-8T has been amended
retrospectively with effect from O1. 07.2012 by Section 160 of Finance Act, 2016, they are

entitled for refund and requested to allow the refund in view of amended provision. ' .

4. Personal hearings in the matter of appellants mentione‘d at Sr. No. 4 to 8 of above table
was held on 18.11.12016/22.11.2016 and Shui M.H.Ravel, Consultant appeared for the same on
behalf of the appellants. In respect of appellants mentioned a’; Sr.No.1 to 3 of above table,
personal hearings was held on 22.11. 2016 and Shri Mahendra Gohil, AGM (Taxatlon) of M/s
Gujarat Ambuja Exports Ltd appeared for the same. The author ized representatives reiter: ated the
grounds of appeal and further stated that since the notification No.41/2012-ST thas been a
mended retrospectively with effect from 01.07.2012 by Sectlon 160 of Finance Act, 2016, they

are entitled for refund and 1equested to allow the 1efund in view of amended provision

5. I have calefully gone through the facts of the case on record and the submlssmns made by,
the appellants. The instant appeals are required to be considered in view of .notification
No.41/2012-ST .dated 29.06.2012, as amended by notification No.01/2016-ST dated 03.02.2016

and definition of ‘place of removal’. Therefore, it is necessary to reproduce the relevant excerpts

of the said notification and definition of place of removal.

6. The relevant excerpts of the notification No. 41/2012-ST are as follows:

Provided that —
(@) the rebate shall be granted by way of refind of service tax paid on the specified services.

Explanation. - For the purposes of this notification,-
(4) “specified services” means - t
0] in the case of excisable goods, taxable services that have been used beyond the
place of removal, for the export of said goods;
(i) in the case of goods other than (i) above, taxable services used for the export of
said goods; :
but shall not include any service mentioned in sub-clauses (4), (B), (BA) and (C) of clause (1) of rule
(2) of the CENVAT Credit Rules, 2004;.
(B) “place of removal” shall have the meaning asszgned to it in section 4 of the Central Exc:se Act,
1944 (1 of 1944);

e

7. As regards “place of removal’, the definition in Rule 2 of the CENVAT Credit Rules,
2004, states as follows:

o
e
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2 In the CENVAT Credit Rules, 2004 (herein after referred to as the said rules)i in rule
2, after clause (q), the following clause shall be inserted, namely — : :

9

T " »
‘(qa) “place of 1 emoval ' means-

{
(i a factory or any other place or premises of production or manufacture of the excisable
goods; ) ’
(ii) a warehouse or any other place or premises wherein the excisable goods hf(zye been
permiited to be deposited without payment of duty; Gt
(iii) a depot, premises of a consignment agent or any other place or premises firom where the

excisable goods are to be sold afier their clearance from the factory,
from where such goods are removed;’

The CBEC, vide its Circular No. 999/6/2015-Cx datec‘i—28.2.2015 has issued clarification,
subsequent to Circular No. 988/2/2014-Cx dated 20.10.2014, that:

6. In the case of clearance of goods for export by manufacturer exporter, shipping bill is filed by the
manufacturer exporter and goods are handed over to the shipping line. After Let Export Order is
issued, it is the responsibility of the shipping line to ship the goods to the foreign buyer with the
exporter having no control over the goods. In such a situation, transfer of property can be said to have
taken place at the port where the shipping bill is filed by the manufacturer éxporter and place of
removal would be this Port/ICD/CFS. Needless to say, eligibility to CENVAT Credit shall be

determined accordingly.

8. A combined reading of the notification No. 41/2012-ST dated 29.6.2012, along with the
clariﬁcaﬁons issued by the Board on the term ‘place of removal’ and the insertion of its
definition into the CENVAT Credit Rules, 2004, clearly 1eads to a conclusion that the rebate
under notification ibid, is to be granted by way of refund of service tax paid on the ‘specified
services’, which are received by an exporter of goods and used for export of goods. The

‘specified services’ in the case of excisable goods are those taxable services that have been used

beyvond the ‘place of removal’, for the export of the said goods and which are not mentioned in

- sub-clauses (A). (B). (BA) and (C) of clause (1) of rule (2) of the CENVAT Credit'lj{ules, 2004.

Of course, these refunds are subject to other conditions mentioned in this' notification. In light of
above, the Assistant Commissioner has held that the impugned services, the refunds of which
have been claimed, were not rendered beyond the place of removal and therefore the refund was

not eligible to the appellant.

9.  Vide Section 160 of the Finance Act, 2016, 1'qu1 with the tenth schedule, clauses (A) and
(B) of Explanation contained in notification No. 41/2012-ST dated 29.6.2012, were
retrospectively amended for the period 01.07.2012 to 02.02.2016. Section 160 ibid is reproduced

below:

160. (1) The notification of the Government of India in the Ministry of Finance (Department of Revenue)
number G.S.R. 519(E), dated the 29th Jure, 2012 issued under section 934 of the Finance Act, 1994
granting rebate of service tax paid on the taxable services \which are received by an exporter. of goods
and used for export of goods, shall stand amended and shall be deemed to have been amended
retrospectively, in the manner specified in column (2) of the Tenth Schedule, on and from and up to the
corresponding dates specified in column (3) of the Schedule, and accordingly, any action taken or
anything done or purported to have taken or done under the said notification as so amended, shall be
deemed to be, and always to have been, for all purposes, as validly and effectively taken or done as if the
said notification as amended by this sub-section had been in force at all material times. 2) Rebate of all
such service tax shall be granted which has been denied, but which would not have been so denied had
the amendment made by sub-section (1) been in Jorce at all material times. '

(3) Nonvithstanding anything contained in the Finance Act, 1994, an application for the claim of rebate
of service tax under sub-section (2) shall be made within the period of one month from the dateof *
commencement of the Finance Act, 2016. =
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THE TENTH SCHEDULE
B el
(See Section 160) - "-
Notification No Amendment Period of effect o
- ameridment
G.S.R.519 (E), dated In the said notification, | I day of July 2012 to
29" June 2012 in the explanation 2" day February,
[No.41/2012-Service ’ 2016.
Tax. dated 29" June, a) in clause (4), for sub-clause
| 2012] Co (i), the following sub-clause (both days inclusive)

shall be substituted and shall
be deemed to

have been substituted, a ,
namely:— : '

(i)in the case of excisable
goods, taxable services that
have been used beyond factory
or any other place or

| premises of production or
manufacture of lhe said goods,
for their export;”;

(b) clause (B) shall be
oniitted,

10.  The effect of the aforementioned retrospective amendment brought into vide Finance Act,
7016 in notification No. 41/2012-ST dated 29.6.2012, is that ‘specified services’ would now
mean taxable services that have been used beyond the factmy gate or any other p1emlses or place
of production for the period of retrospective e amendment, i.e. from 01.07.2012 to 02.02.2016.
The disputes based on the contention that every service upto the port [which in the case of
manufacturer-exporter was the ‘place of removal’] would not be a ‘specified services’ and
therefore would not be eligible for refund under notification. No. 41/2015-ST dated 29.6.2012,
stands resolved. Now, the effect of the aforementioned retrospective ‘amendment is that any
taxable service used beyond the factory  gate or place or premises of production of
manufacturing, etc. would thus be ‘specified services’ as per notification supra, and would thus
be eligible for refund, p1ov1ded other conditions of the notification are met. In view of above
discussed legal position, the impugned orders holding that the services under consideration Were

rendered upto the place of removal, port being the place-of removal — becomes extraneous.

11. In view of retrospective amendment in the notification ibid, the impugned orders
become non-est. Hence, the impugned orders are set aside and allow all the eight appeals filed

by the appellants. All these cases are further remanded to the adjudicating authority to decide the |

matter afresh, in view of the foregoing discussion. : \ M
. ( .
a57/11/2016 _ (34T ARI)
TG (34T - 1)
Attested

(MOM%W%% \n

Superintendent (Appeal-I)
Central Excise, Ahmedabad
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BY RPAD
To
(1) M/s Gujarat Ambuja Exports Ltd -
1, Vrindavan Road, P O Palanpur, Ta-Prantij, Dist. Sabarkantha, Gujarat

(2) M/s Rama Gum Industries (1) Pvt Ltd

(Ram Industries)
Near G.I.D.C.Patan Highway, Deesa, Distt:-Banaskantha, Gujarat.

(3) Deepkiran Foods Pvt Litd, '
227/p, 22812, Dantali Ind. Estate, Gota-Vadsar Road, Village Dantali,

Kalol Ta-, Dist. Gandhinagar, Gujarat

(4) Fine Care Biosystems,
Plot No.228/1/4, Dantali Industrial Owner Association, Gota-Vadsar Road,
Village-Dantali, Kalol-Ta. Dist. Gandhinagar, Gujarat

(5) M/s Petrotech Retail Petroleum (I) PvtLtd .~
E-109/110, GIDC Electronics Estate, Sector-26, Gandhinagar, Guj arat/

Copy to:-
1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-II1 .
3. The Additional Commissioner (System), Central Excise, Ahmedabad-III
4. the Assistant Commissioner, Central Excise, Mehsana/Kalol/Gandhinagar Division.
7 Guard file. '
6. P.A




